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This report outlines the rationale for the introduction of a new approach to Performance
Management within Nottingham City Council. Councillors are asked to note key information
about how this will be embedded and supported, including the development of a new
Performance Management Policy.

Recommendation(s):

It is recommended that ACOS:

1 | Note key changes to our approach to Performance Management.

2 | Agree the implementation of the new Performance Management policy with effect from 1
June 2013.




Note actions to be taken by Human Resources colleagues to support and encourage
management in embedding a culture of proactive performance management.
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BACKGROUND

In the current economic climate, it is vital that the Council is able to rely on its
colleagues performing to their optimum standards, and has a robust mechanism for the
management of performance issues where this may not be the case.

Performance Management is a tool to ensure managers manage effectively. The
process of performance management (including performance appraisal discussions)
contributes to the effective management of individuals in order to achieve high levels of
organisational performance. It establishes a shared understanding about what is to be
achieved enabling a manager to address underperformance as well as helping
management develop employees to reach their full potential.

A robust approach to Performance Management will encourage a culture whereby
management and employees take responsibility for their contributions, skills and
behaviours. Swift resolution of performance issues and their associated impact on
other colleagues and citizens will strengthen the overall efficiency of the Council and
reduce costs associated with lost productivity.

For performance management to be effective, it is important that there is a framework in
place to give colleagues the support needed to improve or the opportunity to move to a
more appropriate role for their skillset. Alternatively, if an improvement has not been
made and individuals remain unable to meet the required standards, the Council needs
to be able to facilitate the exit of these employees in a timely manner.

The current Performance Management guidance contained within the People
Management Handbook was last updated in October 2004. Anecdotal feedback from
Nottingham managers indicates that they considered it to be unclear in places and
difficult to apply in practice which may have impacted upon their ability to successfully
manage performance. In addition to this, given the length of time that has passed since
the guide was updated, it is apparent that the Council’s Performance Management
guidance requires updating, not least in light of new developments such as
Performance Appraisal and People Plus (the Internal Jobs Market).

The aim in developing the new policy is to underpin a culture of proactively managing
performance. It is more user friendly as a tool to enable managers to deal with
performance issues consistently and effectively.

The new policy also aims to benefit employees who are subject to performance
management by ensuring that they have a clear understanding of the standards
required of them and the expectations for their improvement. The structured framework
will enable managers to consider the range of elements that may be contributing
towards poor performance and develop specific plans for the affected employee so that
they can be confident of a fair approach.
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REASONS FOR RECOMMENDATIONS (INCLUDING OUTCOMES OF

CONSULTATION)

It is important that Performance Management is seen to be a tool which will interact with
the continuous cycle of Performance Appraisal to enable managers and colleagues to
work towards meeting the required standards in both objectives and competencies.

The new Performance Management policy fits more appropriately with the new direction
we wish to take regarding performance management. It echoes the principles of People
Plus and is in line with the commitment to developing and progressing internal
colleagues, and ensuring that colleagues are able to access the right job for their skills.
The new policy gives a clearer guide for managers, and will help them to tailor their
approach to provide the appropriate support for each employee. Recommended
timescales have been introduced to help reduce delays in resolving performance
issues, and to encourage consistency of approach. There is also a ‘fast-track’ option for
cases where there is a risk of severe detriment to service provision. The new policy and
guidance are attached at Appendices A and B.

The new approach to performance management will be supported by a staged
communication and engagement plan (attached in Appendix C), which will start with
briefings to the Departmental Management Teams, followed by a three-month period
from June to August 2013 during which a number of briefings will be made available for
Nottingham Managers to attend. These briefings will be the foundation for promoting
and embedding an ongoing culture of proactive performance management and will
promote the benefits of managing poor performance (including introduction of the new

supporting policy).

Feedback from the Manager briefing sessions will be used to identify areas where
managers indicate they will need additional support in managing performance.
Training/coaching will be made available to support managers, providing them with the
tools to enable them to take a more robust approach to performance management.
Individual support for managers in putting this into practice will also be available from
HR Business Partners and Casework Advisors, and in the form of peer mentoring by
more experienced managers.

Trade Union Consultation

The trade unions have been consulted on the recommendations contained in this report.
Their comments are attached in Appendix D.

OTHER OPTIONS CONSIDERED IN MAKING RECOMMENDATIO NS

The alternative option to changing our Performance Management culture would be to
remain with the existing approach, which, for the reasons outlined above, no longer
meets the needs of the Council.

FINANCIAL IMPLICATIONS (INCLUDING VALUE FOR MONEY/V_AT)

There are no direct financial implications attached to the new Performance
Management Policy however there is clearly a direct link to People Plus. Colleagues
may, as a result of performance management move in to the redeployment process
meaning they have the opportunity to seek an alternative post and can continue to
contribute to the Council. If in the event of no suitable alternative post being available,
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colleagues then left the Council, they would not be entitled to a redundancy payment.

RISK MANAGEMENT ISSUES (INCLUDING LEGAL IMPLICATION S AND CRIME
AND DISORDER ACT IMPLICATIONS)

The proposed performance management policy reflects the ACAS Code of Practice on
Disciplinary and Grievance Procedures 2009, which is a statutory code of practice
setting out principles for, amongst other things, handling performance situations in the
workplace.

Dismissal due to the lack of capability or qualifications of the employee for

performing work of the kind which he/she is employed to do is a potentially fair reason
for dismissal under the Employment Rights Act 1996. Case law is clear that an
employee should be given reasonable warning, training and support before a decision
is taken to dismiss an employee for performance concerns. The proposed policy
provides this and indeed goes beyond the minimum standard expected by law.

EQUALITY IMPACT ASSESSMENT

An Equality Impact Assessment (EIA) has been undertaken (Appendix E). It does not
indicate that the new approach would have an adverse impact on any particular minority

group.

It is recommended that the EIA is undertaken again one year from implementation to
assess the impact of the new approach in practice.

LIST OF BACKGROUND PAPERS OTHER THAN PUBLISHED W ORKS OR
THOSE DISCLOSING CONFIDENTIAL OR EXEMPT INFORMATIO N

None

PUBLISHED DOCUMENTS REFERRED TO IN COMPILING THIS REPORT

None
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Preamble

Nottingham City Council recognises that its people are its key resource for delivering high
guality and improving services and that the majority of its employees are exemplars of good
performance.

The City Council is committed to recruiting, retaining, promoting and training the right
people for the right jobs to reduce the risks of poor performance at a later stage

Performance Appraisal, underpinned by the City Council’s competency framework,
provides a corporate approach and clear standards to support colleagues to achieve the
required standards of competency and behaviour and to deliver high quality services.
Effective and timely performance management is critical so that high performance can be
acknowledged and colleagues’ abilities and talent is recognised and grown, but also that
colleagues who are not performing satisfactorily can be supported to improve.

This policy should be used in conjunction with the Performance Appraisal process. If there
are performance concerns, managers should ensure that these are appropriately reflected
in the Performance Appraisal assessment. However, this does not preclude managers
from applying the Performance Management policy should performance concerns arise in
between Appraisal reviews. (linked guidance — Guidance Note 1- ‘Understanding the link
between Performance Appraisal and Performance Management’)

If a low Performance Appraisal rating is received and attempts have already been made to
support the employee to improve, it is expected that this would be a trigger for their
manager to consider commencing the Performance Management process, after due
consideration of the reasons for this and any mitigating circumstances. (linked guidance —
Guidance Note 3 — ‘What is Capability?’ and Guidance Note 4 — ‘Possible causes of
unsatisfactory performance’)

Scope

This policy applies to all employees of the City Council on permanent or temporary
contracts, including Apprentices. It does not apply to schools-based staff or probationary
employees, for whom separate processes exist.

Further Guidance on the performance management of schools-based staff can be found in
the People Management Handbook for Schools. Guidance on the management of
probationary employees can be found within the Probationary Policy in the People
Management Handbook.

This policy runs parallel with, but is not part of the disciplinary procedure. The Council
recognises that poor job performance and incapability do not always amount to misconduct
but are still legitimate causes for concern. However, serious acts of negligence due to poor
performance may be addressed under the disciplinary procedure rather than the
performance management policy. (linked guidance — Guidance Note 2 - ‘Choosing the
right process’)

Capability or Misconduct

In order to distinguish between capability and misconduct, the manager must establish the
cause of poor performance. A clear distinction must be made between “negligence” , which
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usually involves a measure of personal responsibility arising from, for example, a lack of
action or attention, and “lack of ability”, where there is a mismatch between the
competency/skills/lknowledge needed to do a job and those possessed by the employee. In
simple terms, is it a case of ‘can’'t do’ or ‘won’t do’? (linked guidance — Guidance Note 2 -
‘Choosing the right process’, Guidance Note 3 - ‘What is Capability?’ and Guidance Note 4
- ‘Possible causes of unsatisfactory performance’)

If negligence is identified, then it may be appropriate to take disciplinary action. Further
guidance can be found in the City Council’s Disciplinary Procedure in the People
Management Handbook.

If a lack of ability is identified, then it is expected that managers will follow this policy.
Managers should ensure that when using this policy they take a fair and even-handed
approach and consider the individual needs of the employee in order to ensure equity in its
application.

One instance of incompetence will not usually necessitate action under the performance
management policy, except in situations where the consequences of that act are
considered to present a significant risk to the Council (e.g. where there is cause for serious
concern that the provision of a service is being jeopardised).

The right to be accompanied

Meetings held to discuss performance during the informal part of this process hold no right
of accompaniment. However, if the employee asks to be accompanied, this will not
unreasonably be refused, where this is practical.

Employees must be given the right to be accompanied by a trade union representative or
work colleague at any formal meetings that are held under this policy.

Keeping Records

Full records should always be kept of any evidence of poor performance collated by the
manager, all meetings or discussions with employees about job performance, whether they
are formal or informal, and any outcomes/actions such as targets for improvement. The
manager should share all records with the employee.

Dealing with poor performance informally

Where it has been identified through performance appraisal or more regular one-to-
one/supervision meetings that an employee has not been performing satisfactorily and the
manager believes that this is due to a lack of ability, the manager should investigate the
employee’s poor performance. In the case of specialist posts, this may require input from
an appropriate specialist in the relevant discipline. (linked guidance — Guidance Note 4 -
‘Possible causes of unsatisfactory performance’)

The manager should discuss the performance concerns with the employee and provide
them with factual examples of their unsatisfactory performance. The employee should be
given an opportunity to respond to the concerns and put forward any reasons for the poor
performance. (linked guidance — Guidance Note 5 - ‘The informal discussion’ and Guidance
Note 6 - ‘Communication Skills’)

Where the reason for unsatisfactory performance is the lack of the required skills, the
manager is responsible for assisting the employee to access relevant training, coaching or
mentoring where this is reasonable and appropriate. If it is a question of lack of support,
tools or other resources, or (where there is a disability) a potential need for a reasonable
adjustment, the manager must take steps to provide the necessary assistance required
wherever possible.
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In cases where the employee has a disability, the manager should be satisfied that
appropriate reasonable adjustments have been identified and put in place before
proceeding with a Performance Management process. In such cases, the manager should
seek further advice from the HR Casework Team and Employee Wellbeing. A Guide to
Reasonable Adjustments For Managers is available in the People Management Handbook.

The manager should draw up a performance and improvement plan for the employee,
clearly outlining the areas of concern, targets to be met, support to be provided and
timescales for improvement. (linked guidance — Guidance Note 8 - ‘The Improvement
Plan’)

The manager should make the employee aware of the performance management policy
and explain that if their performance is still of concern at the end of the improvement
period, the matter will progress to the formal stages of the policy.

In some cases, underperformance may be due to personal issues that the employee is
experiencing. In these cases, the manager should offer appropriate support to help the
employee to manage these issues, including the BUPA Employee Assistance Programme
or the City Council network support groups for BME, Disability and LGBT communities. In
these circumstances, it may not always be necessary to use the Performance Management
process, unless the problems persist and continue to impact on performance at work.

Following the performance discussion, the employee must be given a reasonable period of
time for improvement. This will depend upon the circumstances of each case, however this
would not normally exceed 4 weeks. (linked guidance — Guidance Note 7 - ‘Setting
timescales for improvement’)

The manager must keep a note of the discussion to summarise the required outcomes and
confirm the review date. This should be shared with the employee along with a copy of the
performance improvement plan.

The manager should undertake regular reviews of the employee’s progress during the
improvement period, ensuring that feedback is given and the employee is clear about their
progress and whether they are meeting expectations. (linked guidance — Guidance Note 8 -
‘The Improvement Plan’)

At the end of the improvement period, the manager should undertake a final review of the
employee’s progress and consider the appropriate next steps. If the employee has shown
improvement, but has not quite attained the full standards required, the manager will need
to decide if it is appropriate to progress to the formal stages of this policy.

In cases where a manager feels that the employee will reach the required standards if
allowed a reasonable period of additional improvement time, then they should take this
approach instead of commencing the formal stages.

If the employee is still unable to meet standards even after additional time has been given,
the formal stages of this policy should be followed.

In cases where at the end of the review period the employee has not achieved the required
improvements, a move to another post in the service area at the equivalent or lower grade
could also be considered as an alternative to progressing to the formal stages of this policy.
A move of this nature would be subject to the availability of an appropriate post, on a
voluntary basis with the employee’s agreement, and cannot be enforced at this stage of the
process. Should the manager and employee wish to consider this option, they should take
further advice the HR Casework Team.
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Dealing with poor performance formally

Where despite support the employee is unable to reach the required standard of
performance, the manager should write to the employee, giving at least 5 working days
notice, inviting them to a formal meeting to discuss their performance. (linked guidance —
Guidance Note 9 - ‘Format of a formal capability meeting’)

The formal process is as follows:-

Stage One — first written warning

If there is no improvement or insufficient improvement after the informal stage, or if
improvement is not maintained for the period set out at the informal discussion, the
employee will, unless there are significant mitigating circumstances, be given a first written
warning. This must set out in writing to the employee the precise nature of the poor
performance, the improvement required, the time for achieving that improvement, the
consequences of failure to achieve or maintain the improvement, the length of time the
warning will remain “live” (6 months), and a warning that the Performance Management
process could potentially lead to dismissal if there is insufficient improvement.

The improvement plan should be reviewed and if necessary, revised, and a further
improvement period set. It is recommended that the improvement period following a first
written warning should not exceed 8 weeks. (linked guidance — Guidance Note 7 - ‘Setting
timescales for improvement’)

Stage two — final written warning

If there is no improvement or insufficient improvement after the first written warning, or if
improvement is not maintained for the period stated in the first warning, the manager
should write to the employee again to arrange a further meeting, where the employee will,
unless there are significant mitigating circumstances, be given a final written warning. This
must again be confirmed in writing, and should include the same detail as outlined in the
stage one warning (note that a second warning will also remain “live” for 6 months), but
with an additional clear statement that a failure to improve to the required standard is likely
to result in dismissal.

The improvement plan should be reviewed and if necessary, revised, and a further
improvement period set. It is recommended that the improvement period following a final
written warning should not exceed 4 weeks. (linked guidance — Guidance Note 7 - ‘Setting
timescales for improvement’)

Stage three - dismissal

If there is still no improvement or insufficient improvement after the final written warning, or
if improvement is not maintained for the period stated in the final warning, as a last resort
the employee will normally be dismissed with notice. A dismissal should be conducted by a
more senior manager, who should be no lower than third tier. As with the previous stages,
the manager must write to the employee and arrange a formal dismissal meeting (linked
guidance — Guidance Note 10 — ‘Format of a dismissal meeting’).

Wherever appropriate, and in all cases where performance concerns are due to a disability,
the manager, supported by the HR Casework Team, will seek to identify alternative
employment for the affected employee elsewhere in the organisation if a suitable post at
the equivalent or lower grade is available. (linked guidance — Guidance Note 11 -
Redeployment via Project People)

The outcome of the meeting must be confirmed in writing, including the right of appeal.
At any of the above stages within the formal process, the manager may consider a move to

another post at the equivalent or lower grade, either alongside (or, if appropriate, as an
alternative to) a formal warning, or as action short of dismissal. Should the manager wish
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to consider this option, they should take further advice from HR colleagues in the Casework
Team.

Appeal

An employee will be able to appeal against a decision to issue them with a first or final
warning, or to dismiss them, by writing to the manager who made the decision. This should
be done within ten working days of the letter confirming the original decision. An appeal
should be heard by an alternative manager to the one who made the original decision, and
this should be a more senior manager wherever reasonably practicable.

The appeal should focus on specific factors which the employee feels have been dealt with
unfairly or which have received insufficient consideration, such as:

e an inconsistent, inappropriate or excessively harsh penalty;
» extenuating circumstances;

» alleged bias of the Disciplining Officer;

» alleged unfairness in the conduct of the meeting;

* new evidence subsequently coming to light.

There will be no further right of appeal other than that described above. (linked guidance -
Guidance Note 12 - ‘Format of an appeal meeting’)

Time Limits

Both first and final written warnings will remain live for six months, but improvement periods
under the formal stages of the policy would not normally exceed 8 weeks.

If the employee does not reach expected standards, the manager should proceed to the
next stage in the formal process at the end of the improvement period.

If the employee does demonstrate sufficient improvement by the end of the improvement
period, the performance management process can be discontinued. However, the warning
in place will continue to be live until the 6-month period expires, and should the
performance concerns reoccur within the life of the warning, the performance management
process can be resumed at the same point that it was stopped, and the manager can
proceed to the next stage in the formal process. If new performance issues arise that are
different to the ones that led to the warning, then a new performance management process
should be started in order to give the employee the appropriate support to address the
issues before any move towards the formal stages. However, if a pattern of frequent
performance management issues arises, whether recurring or for different reasons, then
the manager will have discretion to make a decision about the appropriate way to proceed,
in line with section 8.6 of this policy.

Warnings will cease to be live following the 6-month period, subject to satisfactory
performance. Performance will be regarded as satisfactory where there are no continuing
concerns about performance within the specific period of the warning. Further action in
respect of new performance concerns will require a further Performance Management
process. This does not mean however, that an employee’s past performance (both positive
and negative instances) should not be taken into consideration when deciding upon the
appropriate action to take where there are further concerns.

In exceptional circumstances, where the inadequacy of performance is so extreme that an
opportunity for improvement would be of no benefit to the employee and/or may constitute
an unfair burden on the business or a detriment to service users or customers, then it may
be appropriate to proceed straight to a final warning or dismissal. (linked guidance —
Guidance Note 7 — ‘Setting timescales for improvement’).

This may also apply in cases where the Performance Management Policy has been
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followed on one or more previous occasions with the same employee (either due to
recurrence of the same performance issues or for different ones), even where warnings
may be ‘spent’.

Advice from the HR Casework Team must be sought in all such cases and decisions made
on a case by case basis.

Opting in to People Plus

People Plus is all-inclusive and any colleague may choose to opt in. An employee on
performance management will not be prevented from opting into People Plus if they would
like to be considered for alternative posts in the organisation.

Further information on opting in to People Plus can be found in the People Plus Guidance
on the intranet.

If an employee decides to opt in to People Plus, this should not prevent the performance
management process from continuing while the employee remains in their current post. If
the employee moves to a new post via People Plus, it will be a matter for the new manager
to assess their performance and therefore the process with the former manager will cease.

Mutual Agreement to terminate contract

There is nothing in this policy that prevents the parties concerned reaching a mutual
agreement that employment with Nottingham City Council should not continue where it is
accepted that the employee’s skills, knowledge and abilities are not appropriate to the
requirements of the post, there is no fault involved, and the employee wishes to tender their
resignation.

Managers must ensure that the option to remain in post with support through an
improvement plan is offered to the employee in all cases.

If unsure about how to proceed, managers should seek advice from the HR Casework
Team.
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Appendix 1

The Council has a number of human resources (HR) related policies and services in place
that together with the Performance Management Policy provide support for its employees:

* Reasonable Adjustment Guidance

» Employee Assistance Programme

* Occupational Health Service

* Mentoring

* Mediation Service

* Equality and Diversity Policy

» Corporate Violence Policy

* Mental Health & Wellbeing Advisory Service/Mental Health Strategy
» Stress Guidance and Policy

» Domestic Violence Policy Guidance

» Teleworking Policy

* Alcohol, Drugs and Substance Misuse Policy
* Annual Holidays

* Flexible Working Hours Scheme

* Voluntary reduction in working hours

» Variable working hours

» Compressed working hours

* Right to request flexible working

» Job sharing scheme

* Flexible retirement scheme



Appendix B

Guidance Note 1 - Understanding the link between Pe  rformance Appraisal and Performance
Management

Performance issues should not be raised for the first time at a Performance Appraisal (PA). Itis
expected that concerns should be picked up via the day to day management process and the
employee will be aware of them before the PA takes place. The PA gives an opportunity for any
issues that have been raised to be summarised and formally incorporated into the employee’s
individual objectives and development plan. Sometimes a manager may find that the PA assessment
process crystallizes their concerns and presents them with a clearer basis on which to start a
structured Performance Management process., Performance Management should be used in cases
where performance is of significant concern, and managers should have already taken steps to
address their concerns via day to day management and/or one to ones before commencing the
Performance Management process.

Performance Appraisal and Performance Management are separate processes, but are not mutually
exclusive and will inevitably cross over where there are performance concerns. It is expected that,
where both apply to an employee, there will be consistency of feedback across both processes.

The Performance Management process should not address any issues that the PA does not also
reflect and the manager has not already raised and addressed with the employee. For example,
employee X has performance issues, which might relate to competencies (i.e. X is not displaying the
required competency level for the post) or to objectives (i.e. X is failing to meet specific deadlines or
standards of work). X’s manager should ensure that these concerns are included as part of X’s
individual objectives and competency levels.

Performance concerns within a PA will inevitably lead to some ‘not met’ or ‘partially met’ ratings for an
employee’s competency standards, and such employees will therefore receive a contribution rating of
either 1A, 1B, 2B or 2C (2A is not included here as this relates to employees who are new to post but
are making good progress, and therefore does not apply for the purpose of this guidance).

Where employees receive these lower contribution ratings, if they have not already commenced a
Performance Management programme, their manager should use this as a trigger to consider
whether or not Performance Management might be an appropriate route to help the employee to
improve to the standards required. As part of this process, the manager should consider any
contributing factors for the low score and take these into account when deciding whether it is
appropriate to begin Performance Management or whether support can more appropriately be given
on an informal basis.

Employees who receive the higher contribution ratings in their PA of 3A or 4A, should do so on the
basis that they have consistently met or exceeded the performance standards required of them.
Therefore, it would generally be inconsistent for such employees to require Performance
Management. However, there may be cases where something changes significantly between PA
review dates and in these cases a high contribution rating would not necessarily rule out Performance
Management if it has become necessary.
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Guidance Note 2 — Choosing the right process

Before commencing the Performance Management process, managers should carefully consider
which is the appropriate policy or procedure to manage the concerns they have.

Disciplinary Procedure

If there are reasonable grounds to believe that underperformance is deliberate with intent to be
obstructive or to cause detriment to service provision, service users, customers, colleagues or the
reputation of the Council, this would usually be treated as misconduct under the Disciplinary
Procedure.

Certain instances of negligence, whether deliberate or not, which are so serious that they pose a risk
to service provision, service users, customers, colleagues or the reputation of the Council may also
be more appropriately managed under the Disciplinary Procedure.

All cases will be different and it is impossible to provide generic guidance on what type of
performance issue would constitute a disciplinary matter. Managers should seek advice from the HR
Casework Team where they are unsure.

If a very serious issue of underperformance occurs or comes to light while performance management
is in progress and the focus changes from a performance management concern to a disciplinary
matter, the evidence already collated under the performance management process can be used to
inform the disciplinary process, and need not be repeated via a disciplinary investigation. Additional
investigation can be undertaken to supplement the performance management evidence if it is
required to ensure a full and fair investigation has taken place.

Performance Management

The Performance Management Policy should be used where the issue is believed to be due to a skills
gap, i.e. a need for training or other support in order to perform to the required standard; or where
there may be a capability issue, i.e. the employee is genuinely unable to undertake the requirements
of a role even with support on the manager’s part and effort on the part of the employee.

The aim of the Performance Management policy is to provide the employee with the support required
to enable them to improve their performance — it is not intended for use as a punitive process and
there should be no implication of blame or wilfulness on the part of the employee. However, the
facility exists within the Performance Management policy to terminate employment if necessary,
should the underperformance persist despite support being provided, or should it be so severe in
nature that it poses a risk to the Council.

If it becomes apparent that an employee’s underperformance is due to personal issues which are
impacting on their wellbeing and ability to perform at work, support should be offered to the employee
to help them to manage their personal issues, including access to the BUPA Employee Assistance
Programme. In such cases, the Performance Management process may not always be necessary
unless the problems persist and continue to impact on job performance.

Attendance Management

Managers should be aware that in some cases health or disability may be a contributing factor to
performance capability issues, and in some of these cases there may also be an impact on
attendance which may mean that management under the Attendance Management Policy might be
more applicable. Again, in cases where the way forward may not be clear, advice should be sought
from the HR Casework Team.
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Guidance Note 3 — What is Capability?

Under the Employment Rights Act (ERA), capability is one of the potentially fair reasons for dismissal.
In deciding whether or not to deal with an employee’s performance issues as capability (rather than
misconduct) a manager should consider whether the unsatisfactory performance is due to one of the
following (as described by the ERA) : -

Skill: This refers to lack of ability, skill or knowledge which means an employee is unable to perform
to the standard expected as defined in the City Council's Core competencies. “Skill” is much easier to
establish with new employees or employees where there has been a recent and significant change to
their job description as the cause may be attributable to poor application of recruitment or selection
processes or inadequate training. Conversely with a long-serving employee it is much harder to
establish unless the problem has arisen because new skills are required or standards have been
changed.

Aptitude: This is where there may be a mismatch between a person’s natural tendencies and
personal strengths and those required for a role. ‘Aptitude’ can also relate to circumstances where an
employee’s performance is affected by issues within their control which they do not wish to address,
for example an unwillingness to follow a particular direction or to adapt to change in the workplace.
Under the latter circumstances, a decision would need to be made as to whether this behaviour
should be addressed as capability or misconduct.

Physical quality: This is where an employee develops a disability or health condition that impacts on
the employee’s ability to carry out their role. The provisions of the Equality Act may become relevant
here in particular the duty to make reasonable adjustments

Qualifications: Where possession of a qualification, such as a valid driving license, is required for
employment, its lapse or loss falls within this category. However, a manager would need to be able to
demonstrate that the requirement of the qualification was in reality an essential and substantial part of
the job.

To fall within the capability policy, the qualification must relate to aptitude or ability and a mere permit
or authorisation (such as CRB clearance or registration with a professional body) will not normally
relate to capability. In situations where a qualification or professional membership is an essential and
substantial part of the job, its lapse or loss would usually be managed under a different procedure. In
these cases, managers should seek further advice from the HR Casework Team.
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Guidance Note 4 — Possible causes of unsatisfactory performance

Having identified that the reason for unsatisfactory performance is capability, there may be a range of
factors contributing to that employee’s apparent inability to reach the expected standard. The
manager should consider whether there is/has been:

» Inadequate or insufficient training

» Poor systems of work, out-of-date policies or inadequate procedures that do not permit
efficient or effective work

» Tools and equipment that do not work properly or frequently break down
» Poor quality or inadequate supervision and/or support
» Lack of understanding on the employee’s part about his/her job duties and goals

* Reluctance on the employee’s part to undertake their role, or certain aspects of it (this could
be due, for example, to a lack of confidence in a particular area or to difficulty in acclimatising
to changes to a post.) This should not be confused with outright refusal to undertake a role,
which would more appropriately be addressed as a disciplinary issue

* Unclear instructions

» Work overload (causing stress and fatigue)

» Unrealistic targets or deadlines

» Working relationship/interpersonal issues

* Bullying or harassment

* Physical or mental health issues (including disabilities)

» Personal problems that affect the employee’s concentration

* Recent change which may be affecting the employee

Where it is identified that poor performance may be due to factors within the manager’s control, e.g.
unreasonable workload, the manager should take steps to address this before entering into
Performance Management.

15



Guidance Note 5 — The informal discussion

In holding an informal discussion with an employee to address their unsatisfactory performance, as
their manager you should consider the following guidance:

» Clearly explain to the employee why you do not consider them to be performing satisfactorily
and ensure you are able to provide examples. (gather information prior to the meeting —
ensure that this is factual);

* Be able to demonstrate the shortfall between the employee’s performance and the required
standard of performance — the competency framework may be a good tool to use. In some
cases, where the employee holds a specialist role, it may be necessary to seek input from
another appropriate specialist in the relevant discipline;

» Listen to the employee’s side of things and establish whether there are any problems facing
the employee with which they can be helped;

» Examine the causes of the unsatisfactory poor performance and determine any appropriate
support that may be provided, for example:

o0 Coaching and advice

Mentoring/Training

Review working arrangements

More frequent supervision

Review local processes and practices

Reasonable adjustments

Referral to Occupational Health

0 Access to BUPA Employee Assistance Programme;

O O0OO0OO0OO0Oo

» Obtain the employee’s commitment to reaching the required standard and acceptance of
responsibility for their own development:

» Seek joint agreement on a performance improvement plan and timescales (note: this may not
always be accepted by the employee. Please see paragraphs below regarding this);

» With consideration to any time required for training etc, set an agreed time period for the
employee to reach the standard and agree on a monitoring, review, and feedback system
within that period (see further guidance on setting timescales);

* Inform the employee that you will hold regular review meetings during the time period (these
could be during one to one/supervision sessions) and will set a final review meeting at the end
of the time period agreed; and

* Make the employee aware of the Performance Management Policy and inform them that if
he/she fails to improve their level of performance satisfactorily then the matter will proceed to
the formal stages of the policy.

The manager must keep a note of the discussion and share this, together with the performance
improvement plan, with the employee for their reference.

It is acknowledged that employees may not always be receptive to a conversation about their
performance, and may not accept the feedback given by their manager. For this reason in particular,
the manager should ensure that they are able to give clear evidence of the underperformance and
explain how performance is not satisfactory, so that the employee has a clear understanding of the
reasons for the manager’s concern.

While the employee may not wish to participate in the performance management process, they must
understand that the required standard of performance is a matter for their manager to decide.
Providing the manager’s expectations are reasonable and the rationale for performance management
can be demonstrated, the employee is expected to engage with the performance management
process. If they refuse to do so, the manager will have no choice but to progress through the formal
performance management process, or pursue disciplinary action if they feel it is appropriate.

16



Guidance Note 6 — Communication Skills

When conducting a meeting with an employee to discuss unsatisfactory performance, open and
unambiguous communication is essential. Managers are advised to:

Stick to the facts and avoid expressing personal opinions.

Be specific, e.g. “There are three mistakes in this piece of work” (where possible, provide
documentary evidence).

Avoid generalisations, e.g. “you always miss deadlines”.
Express the impact of the error, i.e. “this meant that a client received the wrong information”.

Ask open questions, e.g. “What do you think you could do to improve your working
relationship with your colleagues?”

Ensure the tone used is supportive and not accusatory.

Ensure that the employee is given the opportunity to contribute to the discussion, and that you
listen and respond to them.

Use positive words such as ‘improvement’ and ‘achievement’ rather than negative words such
as ‘failure’ and ‘weakness’.

Focus the discussion on future improvement rather than on past inadequacies.

Always check for understanding by, for example, asking the employee to summarise his/her
understanding of what has been discussed.

17



Guidance Note 7 — Setting timescales for improvemen  t

Timescales for improvement would not normally exceed 4 weeks at the informal stage of the process
or 4/8 weeks at the formal stages. However, what amounts to a reasonable time for improvement will
depend upon the circumstances of each particular case, and may include:

e The nature of the employment;

* How long the employee has had to learn the role, what prior support/training they have had;
» The availability and timescales of training that might be required

* The employee’s past performance;

* The extent to which the employee’s work falls below standard;

» The seriousness of the shortcomings;

» The impact on the business of continuing poor performance;

* Whether there have been any recent additions/changes to the job;

* Any relevant mitigating factors.

In setting timescales, the manager should also be mindful that an excessively lengthy process can
have a negative effect on the employee’s emotional welfare, and should ensure that timescales are
not extended beyond what is relevant and appropriate to the case.

If it becomes apparent that the employee’s performance is affected by illness or disability, a referral to
Occupational Health should be considered to assess whether and to what extent the health condition
or disability has a direct impact on the employee’s performance, and to obtain advice on any
reasonable adjustment that may be appropriate. This would need to be taken into consideration
when setting any timescales agreed for improvement to be achieved. Where there is significant
impact on an employee’s capability due to illness or disability, the manager should, seek advice from
the HR Casework Team.

Where an employee is absent during their improvement period because of illness or annual leave, the
manager should consider making a reasonable extension to the timescales in order to accommodate
this. However, absence should not be accommodated for unreasonable lengths of time and in such
cases the manager should seek further advice from the HR Casework team.

In exceptional circumstances, it may be necessary to proceed straight to a final warning or dismissal,
if it is felt there is extreme underperformance.

This would usually be in either one or both of the following circumstances:

* Where an opportunity for improvement would be of no benefit to the employee. For example: it
becomes apparent that they simply do not have the aptitude required to ever reach the desired
standards, and there is too much risk in allowing them to continue in their post. (Note, if this lack of
aptitude could be due to a disability then reasonable adjustments would need to be explored
before any move towards termination of employment)

* Where an opportunity for improvement may constitute an unfair burden on the business or a
detriment to service users or customers. For example: if the length of time required to effect an
improvement would be disproportionately large and therefore unsustainable due to the impact on
service provision.

18



Guidance Note 8 - The Improvement Plan

A performance improvement plan should clearly state the areas where performance is of concern,
what the target performance should be, and what support/actions will be provided to help the
employee to achieve their objectives.

Guidance on compiling an improvement plan can be sought from the HR Casework Team if required.
A template for a performance improvement plan can be found at the end of this guidance (use
weblink).

In developing the improvement plan, the manager should consider the following points:

» Ensure that areas of concern are clearly laid out. These should have already been raised and
evidenced during the informal discussion.

» Consider whether, in the case of specialist roles, input may be required from another specialist
in the relevant discipline (ensuring that the person consulted is external, or at an appropriate
level within the Council).

» Consider the level of performance required — this should be reasonable and realistic, and in line
with the level and requirements of the role.

» Express the required performance in a set of objectives that link to each area of concern (this
could be one or more objective per concern).

» Give examples of what ‘good’ looks like so that the employee is clear about what they need to
aim for. This could be in the form of figures (e.g. ‘manage a caseload of 20, or ‘respond to x
number of calls per hour’) or behaviours (e.g. ‘confident in liaising with senior managers’, or
‘projects are consistently delivered on time’).

» Think about how you will measure success. This may be simple in some cases (e.g. numerical
targets) but some of the more behavioural competencies may be harder to capture. If you are
not satisfied with the employee’s progress, you should be confident that you can explain to the
employee why this is. You may find the competencies from the Performance Appraisal process
useful as a benchmark.

« Identify actions that the employee might need to take in order to attain their goals (e.g. ‘keep a
‘to-do’ list and update every day’ or ‘set reminders to flag deadlines’). Ensure that the
employee understands that they must take responsibility for their own improvement, with
appropriate guidance and support from you.

* ldentify support that the employee might need in order to attain their goals. This could be a
variety of things including (but not limited to) training, coaching, mentoring, shadowing and
provision of additional/specialist equipment. Support should be identified in consultation with
the employee to ensure you understand their needs and concerns. However, you should also
use your discretion to ensure that the support provided is relevant, reasonable and appropriate.

» Set a reasonable timescale for improvement. This would not usually exceed 4 weeks at the
informal stage of the process (4-8 weeks at the formal stages), but should take into account any
training and development programmes that may be needed and the availability/duration of
these.

» Focus on your role as a manager in enabling a person to succeed: there needs to be a
reasonable investment of your time to ensure that the employee receives effective, reasonable
feedback and sufficient access to the support mechanisms identified. This will be proportionate
to the amount of performance improvement required.

As part of the improvement plan, the manager should undertake regular reviews of performance and
discuss progress with the employee. The employee should be clear throughout the duration of the
improvement period how they are doing, including where improvements have been made, what is
going well, and where additional improvement is still needed. The manager must keep notes of these
discussions and share these with the employee for their records.

19



The manager’s notes should include:

» The date of the discussion;

* The employee’s name;

* The manager’'s name;

» The nature of the discussion (i.e. whether it is a first discussion of performance, or a follow-up
review meeting);

* A summary of the performance concerns under discussion;

» Notes of any improvements made so far during the review period;

» Notes of where improvement is still required, and to what extent;

* Notes of any actions taken since the last discussion (if applicable);

» A summary of any actions or outcomes pending, or new ones arising from the discussion, and any
deadlines applying to these;

» A note of the amount of time remaining in the performance review period (if applicable);

» Where relevant and possible, a note of the date the next performance review will take place.

This is not intended to be an exhaustive list, but should serve as a guide and starting point.
At the end of the improvement period, the manager should conduct a final review of the employee’s

progress and performance, and inform the employee of whether they have met their improvement
targets or not, and what the next steps will be.

20
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Guidance Note 9 — Format of a formal capability mee  ting

The manager should write to the employee to invite them to attend a meeting, giving at least 5
working days’ notice and outlining the reasons for the meeting, including copies of any documents
to be referred to at the meeting and reminding the employee of the right to be accompanied by a
Trade Union representative or work colleague. The employee should take all reasonable steps to
attend the meeting.

At the meeting the manager should:
* Where appropriate, review the original performance and improvement plan;

» Provide evidence of where the employee has failed to demonstrate sufficient improvement,
and if applicable acknowledge any improvement that has been made;

» Seek to investigate and determine the performance gap, the causes which may be affecting
performance, and the actions to be taken;

* Re-emphasise the expected performance standards and determine any support that is
required by the employee (this may include training, or reasonable adjustments);

* Outline the impact of not meeting those standards;

» Agree a further performance improvement plan and timetable to review the agreed
objectives;

» Explain that this meeting constitutes a first or final (as appropriate) warning under the
formal stages of the Performance Management policy;

* Make the employee aware that failure to meet and maintain the standards within the agreed
period, will lead to the next stage of the formal policy being initiated; and

e Set regular interim reviews and a formal review date.

During the meeting the employee should be given every opportunity to ask for clarification of the
expected standards and to bring to the manager’ s attention any issues which have affected his or
her performance including work and personal matters.

The manager should amend the performance and improvement plan and a new timescale for
achievement of the required standard should be set. This should allow sufficient time to meet the
standard, but it should not be unduly prolonged. This would usually be no less than four weeks, but
should not exceed eight weeks, dependent upon circumstances and the stage of the process.

The outcome of the meeting, the terms of the first warning, and a warning that the potential
consequence of continued insufficient improvement may be dismissal must be confirmed in writing
by the manager to the employee together with a copy of the revised performance and development
action plan, within 10 working days of the meeting.

At any stage of the formal process if the employee’s performance improves and then subsequently
deteriorates again a meeting should be arranged and the policy will be reactivated at the same
stage that it left off, providing that a warning is still live. If there are cases where the Performance
Management Policy has been followed on one or more previous occasions with the same
employee, but warnings are ‘spent’, the manager should consult the HR Casework Team for
further advice, and decide on a case by case basis how to proceed.



Guidance Note 10 — Format of a dismissal meeting

If it becomes apparent to the manager that the required standards have not been met or look
unlikely to be met during the timescales, or the level of underperformance is so extreme that an
opportunity for improvement would be of no benefit to the employee and/or may constitute an
unfair burden on the business or a detriment to service users or customers, then it may be
necessary to commence the final formal stage.

Before initiating the final formal stage the manager, with advice from the HR Casework Team,
should give full consideration to:

* The steps taken to encourage and support improvement;

* The level of improvement attained,;

* The extenuating circumstances, if identified;

» The possibility of alternative employment if appropriate;

* The attitude of the employee;

* Whether, in cases where there is an extremely serious concern, the disciplinary process
might be more appropriate.

The manager should prepare a report detailing the history of the performance management
process, support provided, progress made, and where/why performance continues to be of
concern, and submit it to a more senior manager (no lower than third tier), who should write to the
employee to invite them to attend a formal meeting giving at least 5 working days notice. An HR
Casework Advisor should be present at the meeting. The letter should outline the reasons for the
meeting, include copies of any documents to be referred to at the meeting and remind the
employee of the right to be accompanied by a Trade Union representative or work colleague. The
employee should take all reasonable steps to attend the meeting.

At the meeting the senior manager should:

» Confirm the formal nature of the meeting and advise the employee that the meeting may
result in their dismissal,

» Ask the line manager to present their report and detail the shortcomings in performance
that have been identified, any action taken so far and any improvements made;

* Provide the employee with every opportunity to ask for clarification of the standards
expected, to highlight any issues which may have affected his or her performance,
including work and personal matters and to fully present their case;

e Sum up the key points of the meeting and confirm with the employee that all substantial
and relevant information has been presented,;

* Inform the employee of when a decision will be made;

» Adjourn to consider their decision in private with the HR Casework Advisor;

» Reconvene the meeting to inform the employee of their decision;

» If dismissed, inform the employee that they have the right of appeal;

» Confirm to the employee that the decision will be confirmed in writing within a reasonable
timescale (usually within 5 working days).

Scope of decisions

Dismissal will not be an automatic outcome of this meeting if the deciding manager does not feel it
is appropriate under the circumstances. Consideration should be given to factors such as support
that has been provided and whether it was appropriate, and the amount of improvement (if
applicable) that has been shown.

Action short of dismissal could include a compulsory move to an appropriate alternative role at an
equivalent or lower grade, if one is available.
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Guidance Note 11 - Redeployment via Project People

In cases where an employee fails to meet the required performance standards and the decision is
made to dismiss them, consideration may be given to redeployment.

From April 2013, redeployment forms part of People Plus, and therefore for detailed guidance on
the redeployment process (‘Project People’), managers should refer to the dedicated People Plus

quidance.

People Plus uses a strengths and experience based approach to job matching which will match
people to posts that suit their strengths and transferable skills. Therefore, an employee who has
been dismissed from one post due to poor performance may be matched to a more suitable post in
which they could perform well.

It should be noted that Project People is primarily focused on finding alternative posts for ‘surplus’
colleagues whose posts have been deleted as part of restructures. These colleagues, and
colleagues who are subject to redeployment due to a disability, will usually take precedence over
colleagues who are part of Project People for other reasons, such as poor performance.

Colleagues who are dismissed for poor performance and placed into Project People will be
considered for alternative posts for the duration of their notice period, and will be matched to
suitable posts providing there are no ‘surplus’ or disabled colleagues who are also a match. This
may be at either an equivalent or a lower grade than that of their previous post.

If an employee has been dismissed due to the impact of a disability on their performance, they will
be treated in the same way as any other colleague who is in Project People due to a disability, and
will be considered for alternative posts for an appropriate period in line with the standard Project
People timescales, and with consideration to the specific details of their disability.

Managers should seek guidance from the HR Casework Team and the Project People team within
Talent & Skills when considering redeployment for employees dismissed for poor performance.
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Guidance Note 12 — Format of an appeal meeting

Employees have the right to appeal against the decision to issue them with a first or final written
warning for poor performance, as well as against the decision to dismiss. An appeal should be
heard by an alternative manager to the one who made the original decision, and this should be a
more senior manager wherever reasonably practicable.

The Appeal Officer should write to the employee to invite them to attend a formal meeting giving at
least 5 working days notice. An HR Casewaork Advisor should be present at the meeting. The letter
should outline the reasons for the meeting and remind the employee of the right to be
accompanied by a Trade Union representative or work colleague. The employee should take all
reasonable steps to attend the meeting.

At the meeting, the Appeal Officer should:

Introduce those present to each other, explaining their presence if necessary.

Explain the purpose of the meeting, how it will be conducted, and the powers the Appeal
Officer has.

Ensure clarity by all parties on the reasons for the appeal, and establish that they are in line
with the appropriate reasons for appeal outlined within the policy.

Provide the employee with the opportunity to present their case for appeal.
If necessary, corroborate any points raised by, for example, speaking to key participants.

Pay particular attention to any new evidence that has been introduced, and ensure the
employee has the opportunity to comment on it.

Once the relevant issues have been thoroughly explored, summarise the facts and call an
adjournment to consider the decision in private with the HR Casework Advisor.

Change a previous decision if it becomes apparent that it was not soundly based - such
action does not undermine authority but rather makes clear the independent nature of the
appeal. If the decision is overturned consider whether training for managers needs to be
improved, if rules need clarification, or if there are other implications to be considered?
(Note that an appeal officer does not have the power to increase a sanction where they feel
it was too lenient).

Reconvene the meeting to inform the employee of the results of the appeal and the reasons
for the decision and confirm it in writing. Make it clear that this decision is final.
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Appendix D

PERFORMANCE MANAGEMENT POLICY
TRADE UNION COMMENTS

The trade unions recognize the need for the Council to have a documented procedure to
address concerns regarding the performance of its employees to ensure a fair and
consistent approach to performance management.

We acknowledge that a number of changes have been made following trade union
consultation, in particular the detailed guidance which is a key accompaniment to the

policy.

We are opposed however to the introduction of the policy in its current draft, in particular
the introduction of a dismissal procedure within the policy, and the unacceptably short
timescale of 16 weeks in which a manager is able to dismiss an employee, which could be
even shorter as outlined in sections 8.5/8.6.

One of the concerns we have is regarding the link between the Performance Appraisal
system and the Performance Management Policy as we do not believe the Council has
fully assessed the appraisal system introduced last year.

Whilst we have been provided with quantitative data — i.e. numbers completed — we have
not had any qualitative information which is equally important in assessing the application
of appraisals, particularly given concerns some members have raised with us about it
being a “tick box exercise” and in some areas even being done with groups of employees
rather than on an individual basis.

We acknowledge this is not the case for all employees, however if appraisals are not
carried out properly, which we believe may be the case in some service areas where there
are high volume posts and where managers’ workloads are increasing, employees may
end up being taken through a performance management process and potentially
dismissed which could result in claims of unfair dismissal.

Another concern relates to the timescales set out for improvement. Whilst we
acknowledge the need to set timescales, these need to be realistic and in consultation with
the employee concerned as there are a number of factors which can influence that
timescale: this includes for example availability of any training identified, availability of
either the manager or another colleague for mentoring, how much time a manager is able
to set aside to adequately monitor and support the employee with improvement, holidays
or sickness.

Failure to adequately allow an employee the opportunity to improve will again potentially
result in unfair dismissal claims.

Finally with the introduction of a new jobs matching process, which uses personality
strengths assessment as the main basis on which to match an individual to a post, there
are concerns about employees possibly being matched to posts that they are not really
suitable for and therefore could find themselves not able to perform in the role, which in
turn would lead to a performance management process possibly ending in dismissal. On
this basis we believe the new matching system — People Plus — should be closely
monitored to identify whether this becomes an issue.

Because of the concerns outlined above the trade unions believe the council should
reconsider the dismissal process and remove the rigid timescale set for an employee to
improve their performance.

Christina Sanna — JTUC Secretary
7 May 2013
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